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COMMISSIONERS’ ORDINANCE NO. 0-57-89 )
AN ORDINANCE AUTHORIZING AND DIRECTING THE—GOVINGTON CITY
CLERK TO ADVERTISE AND RECEIVE BIDS FOR A FRANCHISE DEFINED
HEREIN FOR THE USE AND OCCUPATION OF CERTAIN PARTS OF THE
STREETS, ALLEYS, AND PUBLIC GROUNDS IN THE CITY FOR THE TRANSMIS-
SION AND DISTRIBUTION OF ELECTRICAL ENERGY WITHIN THE CiTY OF
COVINGTON, KENTUCKY, AND DEFINING THE TERMS AND CONDITIONS
THEREOF, AND REJECTING ANY AND ALL. BIDS RECEIVED IN RESPONSE TO
COMMISSIONERS’ ORDINANCE NO. 0-53-89. :

WHEREAS, there are certain public utifities operating their respective businesses wifhin the corporate imits of
the City of Covington, Kentucky, without current vaiid franchise from the City; and : '
WHEREAS, the City Commissioners have found and determined that all public utifities operating within the City
of Covington, {herelnafter City) utifize public streets and rights-of-way for thelr operation and that such utiization
is a valuable property right and benefit said uilities in that such utilities would be reguired to invest substantial
capital and right-of-way costs in acquisition without the use thereof, and such use of utiities resuits n certain
darmages 1o public improvernents thereon so that a public purpose would be served by requiring all public utilities
operating within the Gty o be covered by the terms of the franchise herein; and \
WHEREAS, the Constitution of the Commonwealth of Kentucky, Section 163 and Chapter 96 of the Kentucky

Revised Statutes, authorize municipat corporations Yo require public utlities operaling within thelr boundaries to
operale under franchise agreements and Yo grant utilities the right fo use pubkc properties on such conditions as
seem proper, and furiher, KRS 82.082 authorizes a city 1o exercise such powers within its boundaries as are not in
conflict with ofher state law. :

NOW, THEREFORE,

BE [T ORDAINED BY THE BOARD OF COMMISSIONERS OF THE CITY

OF COVINGTON, KENTON COUNTY, KENTUCKY: :

The City Clerk of the City of Covington is hereby authorized and directed to advertise and receive bids for a
tranchise defined hereln for the use and occupation of cerfain parts of the streets, abeys and public grounds in this
City for the Transmission and distribution of electric energy for fight, heat, power and other purposes. in said
adverfisement, the Gity Clerk shall define the terms of the franchise as defined herein and the conditions upon
which is It fo be granted by publishing the proposed ordinance a! least once on-3 date not less than eight (8) nor
more than twenty-one (21) days before the date ihe bids shall be submitted In The Kentucky Post accompanied
by a potice that bids for the franchise must be submitted on or before the Brd day of August, 1989, a} 10:00 am.

A franchise s defined as follows and includes the terms and conditions upon which Is shall be granted:

section 1. Creation of Franchise

The Purchaser and Grantee of this franchise or its legal Tepresentatives, successors and assigns, herelnatter
calied the Purchaser be and is subject to the conditions hereinatter contained, hereby authorized and empowered
to acquire, purchase, consfruct, rnaintain and operate in and through parts of the present and future corporate
fimits of this City which are within lemmL%e_rémg for profision of retal electric service, 10 Owen County Rural
Electric by the Public Service Commission of Kenfucky pursuant to the provisions of KRS 778016 10 778.018, as
appearing on maps of such certified ferritories issued by and on file with such Comnmission, 5 SUch ceriifi
ferritories so defined have been of hereatter or modified by written agreement between such Cooperative and
Union Light, Heat & Power Company (such parts of this City being hereafter referred 1o 85 “the said parts of the
City"}, a system or works for the transrmission and distribution of elecirical energy from polnts either within or
wifhout. the corporate fimits of this City, 1o said parts of fhe City and the inhabitants thereof, and from and fhrough
said parts of this ity to persons and corporations beyond the Emils thereot, and for the sale of same for fight,
heat, power and other purpose, and for such purposes fo erect and maintain poles and ofher structures, wires and
other apparalus necessary of convenient for the operation of said system, upon, aCross, under, and along each
and all the sireets, afleys, and public grounds, within the said parts of this City; 1o have and hold, as by law
authorized, any and all real estate, casements, waler and ofher rights necessary of convenient for its said
purpose; fo use any and all such sireets, alleys and public grounds within said parts of this City while constructing
or operating said electric system or works; and 1o cross any and afl streels and streams in the said paris of the
Gity for the purpose of constructing, maintaining or extending such poles, wires and other apparatus necessary of
convenient for the operation of said system, upon, 8cross, under, and along each and all of the streets, alleys, and
public grounds, within the said parts of this City; to have and hald, as by law authorized, any and all real estate,
casements, water and other rights necessary o convenient for its sald purpose; to use any and alt such streets,

alleys and public grounds within said parts of this City while constructing or operaling said eleciric system or
works; and fo cross any and all streets and streams in the said parts of the City for the purpose of construcling,
maintaining or extending such poles, wires and other apparatus as may be necessary of convenient tor the proper
distribution of eleciric energy in and through the said parts of the City. Such right 1o maintain shall inciude the right
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1o remove and/or trim trees in accordance with the Purchaser’s customary procedures. i, after any pole or
Commission shall order the removal of sald pole, structure or facility to il Gl sk
cost of making such relocation; except that, if the refocation is made ne widening, re
fa:
right-of-way immediately prior fo the relocation, Purchaser will pay the ion, nﬁ
Section 2 - Term of Franchise N
Franchise as awarded by the City Comrmissioners.
Section 3 - Operation and Mainlenpnce - 10/15/2012
In the maintenance and operation of il Iransportation and distribution $ stem in the sireets, alleys and other
cause the lease possible inconvenience ‘o the general public. PUBLIC SERVIC
COMMISSION

other structure or facifity has once been erected or placed, in exercise of [FEa0TY REITE e
locatibn I
0
reconstruction of a street or highway and 3 pole was originally erected i
The Eranchise herein shall be for aminimum ferm of ten 10) years, ps may be bid, from \Ihe_ dafe of the
public places and in fhe course of any new consiruction or addition 1o its falility, franchisee shall proceed so as fo
OF KENTUCKY
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In addition to any other {ranchise requirements hereunder or made or adopted hereln as provided, the following
requirernents shatl apply o any Franchise granted hereunder,

{8) Franchise Fee 0 In consideration of the granting and exercise of a Franchise herein, and in further
consideration of the grant to the Franchisee the right to make use of public streets, aligys, or other public ways
in the City, since such public properties are valuable properties acquired and maintained at great expense to the
taxpayers of the City, and the grant fo Franchisee of the righ! o use same is a valuable property right withou!
which the Franchisee would be required to invest substantial capital in right-of-way costs and acquisitions,
Franchisee shall pay fo the Cily during the entire life of the Franchise » sume equal to a maximum of three
(3%) percent annually of the Franchisee's gross service revenues, for sales generated within the corporate
limits. Franchisee shall pay such sum monthly, on the 15th day after the end of each month and shall turnish to
the City a certified copy by a public accountant of ils gross revenues received.

{b) Any Franchise payments to the City by Franchisee shall not be in fisu of any occupational, income, license,
gr pmger!y tax, or similar levy, assessment, fee, or charge which would othgrwise apply fo be payable by

ranchisee. . R S s S e

{c) Franchisee shall file with the City Clerk of the City of Covington, Kentucky, and shail thereafter during the
entire term of this Franchise, maintain in fult force and effect, a corporate surety bond or other adequate
surety agreement in the amount and kind specified in this Ordinance and conditioned that in the event

Franchisee shall fail to comply with any one or more of the provisions of Franchise, then there shall be.

recaverable, jointly and severally, from the principal and surety, any damages or costs suffered or incurred by
the City or by any customer of Franchisee herein, including attorneys’ fees and costs of any action, or
proceedings,. and Including the full amount-of any tompensation, indernnification, cost of removal of any
property or ather costs which may be incurred to the principal arnount of such bond; and sald condition shall be
a continuing obligation during the entire term of this Franchise, and thereafter, until Franchisee shall have
satistied in full any and all obligations fo the City and any of its customers hereunder, or other person or entity,
which arise out of or pertaining fo this Franchise. Nelfher the provisions of this section, nor any bond accepfed
by the City pursuant hereto, nor any damages recovered by the Gty thereunder shafl be construed to excuse
faithful pertormance by the Franchisee or iimit the liabllity ot the Franchisee under any Franchise issued
pursuant fo this Ordinance.

{d) Upon acceptance of such Franchise, Franchisee shali file with the City Clerk of the City of Covington,
Kentucky, and shall thereafter during the entire ferm of such franchise, maintain In full force and etfec! a single
limit comprehensive liability poficy of insurance with limits of not less than 500,000 each occurrence and
$1,000,000 aggregale, and which shall insure Franchisee, and shall provide primary coverage for the Clity, its
ofticers; boards, commisslion, agents, and employees agains! fiability for loss or damage for personal injury,
death, and property damage occasloned by any activity or operation of Franchisee such Franchise and
which shall contain and include a standard cross-liability endorsement thereto.

{e} Franchisee shall indemnify and hold harmiess, the City of Covington, Kentucky, its officers, boards,
commissions, agents, and employees, against and from any and all claims, demands, causes of actions, actions,
suits, ‘proceedings, damages, costs or liabifities (including costs or liabilities of the City with respect o its
employees), of every kind and nature whatsoever, including, but not imited, 1o damages for injury or death or
damage to persons or property, and regardiess of the merit of any of the same, agains! all fability to others,
and against any loss, costs and expense resulting or arising out of any of the same, inciuding any atforney fees,
accountant fees, expert witness or consultant fees, court costs, per diem expense, iraveling and fransporation
expense, or olher costs or expense arising out of or pertaining o actions of Franchisee in the exercise or the
enjoyment of any privilege hereunder by Franchisee, or the granting thereot by the City.

(#) Defense of fitigation. Franchisee shall, at its sole risk and expense, upon demand of the City made by and
through the City Atforney, appear in and defend any and all suits, actions, or other legal proceedings, whether
judicial, quasi-judicial, administrative, legislative, or otherwise, brought or instituted or had by third persons or
duly constituted authorities, against or aftecting the City, its officers, boards, commissions, agents, or
employees, and arising out of or pertaining to action of Franchisee in the exercise or the enjoyment of such
Franchise, or the granting thereof by the City,

{g) Franchisee shall abide by all provisions of this Franchise, and shal further agree that it will not, at any
fulure time, set up against the City the claim that the provisions of this Franchise are unreasonable, arbitrary or
void, .

Section 5

The Purchaser or Purchasers of the Franchise or Franchises createdhereunder shall provide the highest and
best service in accordance with accepted standards of the industry and shail maintain a convenient place to be
open af reasonable hours for the purpose of paying bills and transacting business with the public, and further, shall
keep and maintain such personnel as sre reasonably necessary to provide the service so franchised hereby and lo
respond to customer complaints and to correct defective service.

Section §

The Purchaser or Purchasers of the Francnise created hereby shad have the right to break, take vp and
remove such portion or part of any pavement to make such excavation in the sireets and public ways of the City
as may be deemed necessary to provide the service so franchised hereby; provided, however, that any such
work first be properly approved pursuant fo Chapter 157 or 96 of the Code of Ordinances of the City of Covington,
including any subsequeni amendments thereto, and further provided that any such work.or project so
commenced by Franchisee hereunder be promptly and diligently prosecuted to complefion and upon such
completion Franchisee shall pay, and safisfy, and shall cause to be paid and safistied any judgement, decree,
order, directive, or demand rendered, made, or issued against Franchisee, the City, its officers, boards,
commissions, agents, or employees in any of these premises, and such indemnily shafl exist and continue without
reference to or limitation by the amount of any bond, policy of insurance, deposit, undertaking, or other assurance
required hereunder, or ciherwise; provided, that neither Franchisee nor City shall make or enfer into any the
sireets, slleys, sidewalks and pubfic ways of the City shall exist in as good condition and repair as before such
work was commenced, pursuant 1o Chapter 157 or 96 of the Code of Ordinances of the City of Covington, or as be
hereafter amended. Further, the Franchisee shall, upon request by the Gity, move and adjust any of its facilities or
properties as shall be located on City property on right-of-way at its own expense, during construction or
reconstruction of the improvements on such property or right-of-way, and such movement or adjustment shall be
accomnplished within thirty (30) days after request by the City. in the event of noncompliance with the foregoing,
{he Franchisee shali be liable to the City or the contractor, as the case may be, for damages for delay in
consiruction oceasioned thereby.,

Section7
The consideralion paid by Franchisee hereunder shall be the full and complete consideration of the Franchise,
privilege, and right granted by the city of Covington, and shal be expressly in ieu of any street or afley rental or of
any charge for the use or occupancy of said streetfs, alleys, or public places in tbe Gity.
Section 8
The Franchise created hereby shall not be transferred, assigned, nor delegated without the written consent of
the City.
Section 9
it shalf be the duly of the City Clerk as soon as practical affer the passage of this Ordinance fo otfer for sale the
Franchise and privileges Involved herein, Said Franchise shafl be sold fo the best available bidder(s). The Gty
Clerk shall give notice by advertising pursuant to KRS Chapter 424 for request for bids and the time for receipt of
same. Any ulility subject to the terms and provisions of this Ordinance may provide for in its bid any special or
extraordinary matters or circumstances which relate or apply to its particular business; all subject, however, to
the right of rejection of any such bid by the City of Covington.

After ihe time set for receipt of bids hereunder, the City Clerk shafl report and submit to the City Commission
at the time of its next regular meeting the bids and proposals for its approval. The City Commission reserves the
right for and on behalf of the City to reject any and alf bids for said Franchises and privileges, and the Gty
Commission may direct by Resolution or Ordinance said Franchise or Franchises to be again offered for sale from
tirne to time until a satisfactory bid or bids shall be received and approved. Each such bid shaft be accompanied by
a deposit and each bidder shall post bond in accordance with the provisions of KRS 96.020; provided, however, that
such deposit and bond need not be made by any bidder which owns and operates within the corporate limits of the
City, the plant and equipment sutficient to render the service or services required by this Ordinace.

Section 10

o

Any Franchisee hereunder shall furnish %o the Cify writfen notice by certifiedmall of the Flidylo} mferiEa e[ H

with the Public Service Commission of Kentucky for an increase in rates and
convenience and necessily for capital investment, which fotice shall be givei
K Section 1}

in the event that no bids are received for the Franchises hereunder, or in the
any bids received hereunder, then beginning on the Ist day of September, 1

arges or for a certificate of public

al
89, and continuing thereatter until

modified by Ordiance, each and every public ulility engaged In operating lis respective busi it e
corporate limits of the City of Covington which does not hold 3 valid current Filenchise from | 6&1 |
f Franchise

fo aperate within the corporate fimits shall have imposed upon it the terms, coditions, and payment o
- fees set out hereunder, for the right, power and privilege of engaging and operpting its respective business within

VED

N

the corporate limits and ihe right, power and privilege of using the sireets, allefs, and other i s
in the City for and on behalf of the operation of its business. ﬁ lﬁ'ﬁﬁv@ g%ﬁ\/ﬂ CE

Section 12 >
Any utility, agency, or other entity providing services herein contemplated yhich Is ownegrg oMMUd%ﬁnle

City or a subordinate agency thereof Is exciuded from the terms and provisifins hereot. OF KENTUC

Section 13
Al ordinances or parts thereof in conflict herewith, are fo the extent of sufifuconfiict hereby repeatad

dn

Y -

Section 14
That this ordinance shall take etfect and be in full force when passed, published, and recorded according to law.




which arise out of or pertaining to this Franchise. Neither the provisions o1 s sechion, nor any pung accepieu
by the City pursuant hereto, nor any damages recovered by the City thereunder shall be construed to excuse
faithful performance by the Franchisee or Bmit the fiability of the Franchisee under any Franchise issued
pursuant to this Ordinance.

{d) Upon acceptance of such Franchise, Franchisee shall file with the City Clerk of the City of Covinglon,
Kentucky, and shall thereafter during the entire ferm of such franchise, maintain in full force and effect a single
fimit comprehensive liability policy of insurance with fimits of not less than $500,000 each occurrence and
1,000,000 aggregate, and which shall insure Franchisee, and shall provide primary coverage for the City, its
officers, boards, commission, agents, and employees against fiability for loss or damage for personal injury,
death, and property damage occasioned by any activity or operation of Franchisee under such Franchise and
which shall contain and include a standard cross-iabifily endorsement thereto.

(e} Franchisee shall indemnity and hold harmiess, the City of Covinglon, Kenlucky, its officers, boards,
commissions, agents, and employees, against and from any and all claimns, demands, causes of actions, actions,
suits, proceedings, damages, costs or liabiities {including costs or Habilities of the City with respect to its
employees), of every kind and nature whatsoever, including, but not fimited, to damages for injury or death or
damage o persons or property, and regardiess of the merlt of any of the same, against all flabiity to others,
and against any joss, costs and expense resuiting or arising out of any of the same, including any attorney fees,
accountant fees, expert witness or consultant fees, court costs, per diem expense, fraveling and transporation
expense, or ofher costs or expense arising out of or perfaining fo actions of Franchisee in the exercise or the
enjoyment of any privilege hereunder by Franchisee, or the granfing thereof by the Gity.

{f) Dafense of litigation. Franchisee shall, at its sole risk and expense, upon demand of the City made by and
through the City Atorney, appear in and defend any and all suils, actions, or other legal proceedings, whether
judicial, quasi-udicial; administrative, legistative, or otherwise, brought or instituted or had by third persons or
duly constituted authorities, against.or affecting the City, its officers, boards, commissions, agents, or
empioyees, and arising out of or pertaining to action of Franchisee in the exercise or the enjoyment of such
Franchise, or the granting thercof by the Gity. |

(g) Franchisee shall abide by all provisions of this Franchise, and shall further agree that it will not, at any
Iu{gre fime, set up against the Gty the claim that the provisions of this Franchise are unreasonable, arbitrary or
void.

Section 5

The Purchaser or Purchasers of the Franchise or Franchises createdhereunder shall provide the highest and
best service in accordance with accepted sfandards.of the industry and shall maintain a convenien! place 1o be
open a reasonable hours for the purpose of paying bills and transacting business with the public, and further, shall
keep and maintain such personnel as are reasonably necessary to provide the service so franchised hereby and fo
respond to custormner complaints and to correct defective service,

The Purchaser or Purchasers of the Francnise created hereby shall have the right to break, fake up and
remove such portion or part of any pavement ta make such excavation in the sireets and public ways of the City
‘as may be deemed necessary Yo provide the service 5o franchised hereby; provided, however, that any such
work first be properly approved pursuant fo Chapter 157 or 96 of the Code of Ordinances of the City of Covington,
incuding any subsequent amendments therefo, and further provided that any such work .or project so
commenced” by Franchisee hereunder be promptly and diigently prosecuted to completion and upon such
completion Franchisee shall pay, and salisty, and shab cause to be paid and satisfied any judgement, decree,
order, directive, or demand rendered, made, or issued against Franchisee, the City, its officers, boards,
commisslons, agents, or employees in any of these premises, and such indemnity shall exist and continue without
reference fo or Timitation by the amount of any bond, policy of insurance, deposit, undertaking, or other assurance
required hereunder, or otherwise; provided, that neither Franchisee nor Gty shall make or enler Into any the
streets, alleys, sidewalks and public ways of the Gty shall exist in as good condition and repair as before such
work was commenced, pursuant to Chapter 157 or 96 of the Code of Ordinances of the City of Covington, or as be
hereafter amended. Further, the Franchisee shall, upon request by the Gity, move and adjust any of its facilities or
properties as shall be located on.City property on right-of-way at its own expense, during construction or
reconstruction of the improvements on such property or right-of-way, and such movement or adjustment shall be
accomplished within thirty (30) days after request by the City. in the event of noncompliance with the foregoing,
the Franchisee shall be liable to the City or the contractor, as the case may be, for damages for delay in
construction occasioned thereby.,

section 7 :

The consideration pald by Franchisee hereunder shall be the full and complete consideration of the Franchise,
privilege, and right granted by the city of Covington, and shall be expressly infiev of any sireet or affey rental or of
any charge for the use or occupancy of said streets, alleys, or public places in the City,

Section 8

The Franchise created hereby shall not be transferred, assigned, nor delegated without the written consent of
the City,

Section 9

1t shafl be the duty of the City Clerk as soon as practical after the passage of this Ordinance to offer for sale the
Franchise and privileges involved herein. Said Franchise shall be sold tb the best available bidder(s). The Gty
Clerk shafl give notice by advertising pursuant to KRS Chapter 424 for request for bids and the fime for receipt of
same. Any utllity subject to the terms and provisions of this Ordinance may provide for in its bid any special or
extracrdinary maters or circumstances which relate or apply fo its particular business: all sublect, however, fo
the right of rejection of sny such bid by the Gty of Covinglon.

After the time sef for receipt of bids hereunder, the City Clerk shall report and submit to the City Commission
at the fime of its next regular meeting the bids and proposals for its approval. The City Commission reserves the
right for and on behalf of the City fo reject any and all bids for said Franchises and privileges, and the Gty
Commiission may direct by Resolution or Ordinance said Franchise or Franchises 1o be again offered for sale from
time to fime until a satisfactory bid or bids shafl be received and approved. Each such bid shall be accompanied by
a deposit and each bidder shall post bond in accordance with the provisions of KRS 96.020; provided, however, that
such.deposi! and bond need not be made by any Bidder which owns and operates within the corporate fimits of the
City, the plant and equipment sutticient fo render the service or services required by this Ordinace.

Section 10
Any Franchisee hereunder shalt furnith fo the Gy writfen nofice by certified mall of the filing of any application

with the Public Service Commission of Kentucky for an increase In rates and charges or for a certificate of public
convenience and necessity for capital i which natice Shall be given concurrently with such filing.
Section 1)
In the event that no bids are received for the Franchises hereunder, of in the event that the City does no! accept
any bids received hereunder, then beginning on the ist day of Septemnber, 1989, and continuing thereafter until
modified by Ordiance, each and every public utifity engaged In operating is respective business within the
corporate fimits of the City of Covington which does not hold a valid current Franchise from the City of Covinglon
to operate within the corporate limifs shall have imposed upon It the terms, conditions, and payment of Franchise

. tees set out hereunder, for the right, power and priviiege of engaging and operating its respective business within

the corporate limits and the right, power and privilege of using the sireefs, alleys, and other public ways or places
in the City for and on behalf of the operation of its business.

section 12 :

Any utllity, agency, or other entity providing services herein conternplated which is owned and operated by the
City or a subordinate agency thereof Is excluded from the terms and provisions hereof.

Sectlon 13
Al ordinances or parts thereot In conflict herewith, are to the extent of such confiic, hereby repealed.
section 14
That this ordinance shall take etect and be in bl force when passed, published, and recorded according fo law,

MAYOR
ATTEST:

CITY CLERK
Passed 8/8/89 (first reading)

(second reading) ' J :

PUBLISHED in The Kentucky Post, the 12th day of August, 1989,

TARIFF BRANCH
RECEIVED
10/15/2012
PUBLIC SERVICE

COMMISSION
OF KENTUCKY




